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About ECC-Net 
ECC-Net is a network of centres present in thirty 
European countries which offers free information, 
advice and assistance to consumers on cross-border 
consumer transactions. ECC-Net is co-funded by the 
European Union and by the Member States, Norway 
and Iceland. From the time of its foundation in 2005 
up to the end of 2014 ECC-Net handled more than 
650,000 consumer contacts.1 Given its focus on  
business-to-consumer problems when shopping cross- 
border, either in person or via distance purchases 
(mainly e-commerce), ECC-Net has unparalleled 
access to the problems which consumers experience 
when shopping for goods or services in the Internal 
Market. For this reason the Network provides input 
to the European Commission and policy makers at 
national level on consumer policy issues arising from 
the problems which ECC-Net receives. As part of our 
awareness raising initiatives on consumer rights, ECC-
Net engages in joint network projects which assemble 
and analyse data derived from the complaints received 
throughout the network on specific areas of consumer 
detriment.2

The report on the Services Directive is an analysis of 
consumer complaints reported to ECC-Net between 
January 2013 and December 2015. The data in this 
respect was gathered through the questionnaires  
completed by the members of the working group  
integrated by ECC Ireland, Austria, Netherlands,  
Norway, Sweden and the UK and by participating ECCs: 
Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, 
Denmark, Estonia, Finland, France, Germany, Greece, 
Hungary, Iceland, Italy, Latvia, Lithuania, Luxembourg, 
Malta, Poland, Portugal, Romania, Slovakia, Slovenia 
and Spain. The views and opinions expressed in this 
report are those of the working group and do not  
necessarily reflect the views of any contributor or  
co-financing organisations.

 
 

Abbreviations 
ADR 	 Alternative Dispute Resolution 

CJEU	 the Court of Justice of the European Union 

ECC	 European Consumer Centre 

ESCP	 European Small Claims Procedure

EU	 European Union 

IP	 Intellectual Property 

PSC	 Point of Single Contact 

SME	 Small and Medium Enterprise

VAT	 Value Added Tax 

TFEU	 Treaty on the Functioning of the European 

	 Union

1	 10 years serving Europe’s consumers, the European Consumer Centres Network Anniversary report 2005–2015,  
	 available at http://ec.europa.eu/consumers/solving_consumer_disputes/non-judicial_redress/ecc-net/docs/ecc_net_-_
	 anniversary_report_2015_en.pdf 
2	 ECC-Net reports available at 
	 http://ec.europa.eu/consumers/solving_consumer_disputes/non-judicial_redress/ecc-net/reports/index_en.htm 

http://ec.europa.eu/consumers/solving_consumer_disputes/non-judicial_redress/ecc-net/docs/ecc_net_-_anniversary_report_2015_en.pdf
http://ec.europa.eu/consumers/solving_consumer_disputes/non-judicial_redress/ecc-net/docs/ecc_net_-_anniversary_report_2015_en.pdf
http://ec.europa.eu/consumers/solving_consumer_disputes/non-judicial_redress/ecc-net/reports/index_en.htm
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Executive Summary 
“It’s not a dream. It’s not a vision. (…) It’s for real. And 
it’s only five years away”, with those words Margaret 
Thatcher referred to a Single Market during her speech 
opening “Europe Open for Business” campaign in 
1988.3 Emphasising the role of business in meeting 
the challenge of the Single Market she stated “It’s your 
job, the job of business, to gear yourselves up to take 
the opportunities which a single market of nearly 320 
million people will offer. Just think for a moment what 
a prospect that is. A single market without barriers – 
visible or invisible – giving you direct and unhindered 
access to the purchasing power of over 300 million 
of the world’s wealthiest and most prosperous people. 
Bigger than Japan. Bigger than the United States. 
On your doorstep.” This statement remains equally 
relevant today. The difference is today the EU Single 
Market accounts for 500 million consumers.

Launched in 1992, the Single Market is one of the 
greatest achievements of the EU. With its potential for 
creating growth, it has generated many opportunities 
for consumers and traders alike. Services alone account 
for over 70% of all economic activity in the EU.4 
Companies enjoy the freedom of establishment and 
freedom to provide services anywhere in the EU. Why 
do they still serve a very limited number of Member 
States and miss out on opportunities the Single Market 
has created for them? Only 8% of EU companies sell 
cross-border and only 15% of consumers buy online 
from another EU country.5 Offering cross-border 
services and scaling up activities can be challenging, 
especially for small and medium-sized enterprises. 
Aimed in particular at removing barriers which create 
obstacles to the freedom of establishment and to the 
freedom to provide and receive services within the 
EU, the adoption and subsequent implementation of 
the Services Directive has been an important step in 
improving the functioning of the Single Market for 
services. It simplified the cross-border provision of  
services into other EU countries, strengthened the rights 
of service recipients and ensured easier access to a 
wide range of services. However, consumer complaints 
reported to ECC-Net show that efforts to remove unjus-
tified regulatory restrictions to the provision of services 
may not necessarily translate into benefits for service 
recipients given certain business practices serve to 
create artificial borders within the Single Market and 
limit the ability of European consumers to shop across 
borders. Practices in question may run contrary to the 
principle of non-discrimination based on the nationality 
or place of residence of service recipients, as established 
by Article 20.2 of the Services Directive and may be 
contrary to the objectives of the Single Market.

By examining typical situations in which consumers 
are confronted with different treatment or refusal to 
provide a service, the report seeks to analyse business 
practices observed and reasons brought forward by 
traders for the application of different treatment. The 
main objectives of the report are threefold:

•	 Analyse work done by ECC-Net under Article 21 
and the main problem areas under Article 20.2  
of the Services Directive; 

•	 Look into issues relating to enforcement of the 
non-discrimination principle of Article 20.2.; 

•	 Raise awareness of the protections offered to 
consumers under the Services Directive and  
offer guidance on how to make a complaint  
and who to address a complaint to.  

Between January 2013 and December 2015 ECC-Net 
received 532 Article 20.2-related complaints. Whilst 
more consumers seem to be aware of their rights and 
expect to use services from everywhere wherever they 
are in the EU, they still face restrictions and are  
regularly confronted with refusal to deliver or higher 
prices based on their nationality or place of residence. 

The largest number of Article 20.2 related complaints 
originated from consumers based in Austria, Italy and 
Ireland.6 More than 82% of cases of different treat-
ment reported to ECC-Net appeared to be related to 
consumers’ residence rather than nationality and took 
place mostly in relation to online transactions; with little 
evidence being gathered to suggest that consumers 
face similar difficulties in the offline world.

Situations whereby consumers were confronted with 
price or service differentiation occurred mostly in 
relation to the purchase of goods, such as electronic 
goods, household appliances, vehicles, clothes, books, 
music or data downloads. Such complaints amounted 
to nearly 68% of all complaints received. Cases 
attracting the second largest number of consumer 
complaints, accounting for nearly 25% of cases dealt 
with, were complaints received in relation to the  
provision of services in the field of tourism and  
leisure, including those provided by travel agencies, 
accommodation providers or amusement parks, while 
the sector attracting the third largest number of 
consumer complaints, amounting to more than 5% of 
all cases received, was the rental and leasing services 
sector. 

 

3	 http://www.margaretthatcher.org/document/107219 
4	 http://ec.europa.eu/growth/single-market/index_en.htm 
5	 European Commission – Fact Sheet Boosting e-commerce in the EU, available at  
	 http://europa.eu/rapid/press-release_MEMO-16-1896_en.htm
6	  138, 68 and 66 complaints respectively. 

http://www.margaretthatcher.org/document/107219
http://ec.europa.eu/growth/single-market/index_en.htm
http://europa.eu/rapid/press-release_MEMO-16-1896_en.htm
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Service providers used various methods to implement 
service and price differentiation based on consumers’ 
nationality or place of residence, but mainly by (1) 
blocking access to websites, (2) automatic re-routing 
to another website, (3) refusing delivery or payment and 
(4) applying different prices or sale conditions. Service 
and price differentiation were implemented by traders 
either unilaterally or as a consequence of an agreement 
with their suppliers or distributors that did not allow 
them to sell to users outside of an allocated territory. 

Refusal to supply was the most frequent cause for 
consumer complaints, followed by price differentiation 
and difference in other conditions of access, such as a 
requirement of having a bank account in a given country 
in order to be able to access the service in question.  

More than 45% cases, that is 243 cases out of 532 
received, required ECC-Net’s active intervention on 
behalf of consumers. 12 cases were still active at the 
time of writing. As regards the outcome of the remain-
ing 231 complaints pursued on behalf of consumers, 
84 cases were resolved successfully. In 31 cases 
service providers changed their business practice 
following ECC-Net’s intervention. 

Complaints received by ECC-Net confirm that the  
principle of non-discrimination of Article 20.2 has  
not been effective in combatting unjustified service 
differentiation and it has not reduced legal uncertainty. 
Whereas there may be objective justifications for 
differential treatment of consumers, it is unclear 
what constitutes discrimination according to Article 
20.2, and what the consequences are for the parties 
involved if traders allegedly engage in practices that 
artificially partition markets within the EU to the  
detriment of consumers. Complaints reported to ECC-
Net show that consumers too often face restrictions 
with no justification while the reasons invoked by 
traders are unconvincing and lack objective criteria. 

Out of 243 cases which required ECC-Net’s active 
intervention, 54 were reported to the relevant enforce-
ment authorities, but only 16 of all these referrals  
resulted in a decision made by an enforcement authority. 
Obtaining redress on an individual basis proved  
extremely challenging for consumers. The report found 
there is little awareness of how to complain and who 
to address a complaint to. As the lack of effective 
enforcement of the non-discrimination principle of 
Article 20.2 constitutes one of the major barriers to 
making the Services Directive work in practice, the 
report looks at ways to facilitate better communication 
between consumers and relevant enforcement entities 
for Article 20.2. The establishment of a single  
enforcement network of relevant enforcement authorities 
(preferably one per country), and the development of a 
standardised complaint form are some of the suggestions 
made to improve complaint handling procedures. 

Given that unjustified market fragmentation business 
practices cannot always be prevented on the grounds 
of a general principle set out by Article 20.2, ECC-Net 
welcomes the European Commission’s acknowledgment 
that further action is necessary to give effect to this 
principle and develop rules against discrimination 
based on the nationality or place of residence of 
consumers. We also welcome initiatives of the Digital 
Single Market and Single Market Strategies and the 
Commission’s forthcoming legislative proposals aimed 
at breaking down barriers to business cross-border  
activity and thus laying the groundwork for the creation 
of the right conditions for improved access to services 
for consumers across the EU. In this respect, the 
adoption of the e-commerce package7 is seen as a 
major step forward in tackling geo-blocking, making 
cross-border parcel delivery more affordable and 
efficient, and promoting customer trust through better 
protection and enforcement.

7	 Part of the European Commission’ strategy to establish the Digital Single Market, e-commerce package is composed  
	 of (1) a legislative proposal to address unjustified geo-blocking and other forms of discrimination on the grounds of  
	 nationality, residence or establishment, (2) a legislative proposal on cross-border parcel delivery services to increase  
	 the transparency of prices and improve regulatory oversight and (3) a legislative proposal to strengthen enforcement  
	 of consumers’ rights and guidance to clarify, among others, what qualifies as an unfair commercial practice in the  
	 digital world. More information available at: https://ec.europa.eu/digital-single-market/en/boosting-e-commerce-eu 
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I.	  
Introduction 
The adoption and subsequent implementation of the 
Services Directive has been crucial in improving the 
functioning of the Single Market for services8. The 
Services Directive not only recognises the significance 
of the freedom of suppliers to provide services but 
gives equal importance to the freedom of recipients  
to receive them. By eliminating the legal obstacles 
preventing providers from offering their services 
in other Member States and fostering cross-border 
economic activity the Directive aims to provide better 
choice, improve quality and provide lower prices 
for service recipients, especially consumers. In this 
context, the principle of non-discrimination based 
on nationality or place of residence as established by 
Article 20.2 of the Directive is paramount to enhance 
the rights of service recipients and strengthen their 
confidence to consider business from anywhere in the 
EU. The non-discrimination clause of Article 20.2 
of the Services Directive requires Member States to 
ensure that “the general conditions of access to a  
service, which are made available to the public at 
large by the provider, do not contain discriminatory 
provisions relating to the nationality or place of  
residence of the recipient, but without precluding the 
possibility of providing for differences in the conditions 
of access where those differences are directly justified 
by objective criteria.”

The primary role of ECC-Net is to enhance consumer 
confidence in the internal market by providing  
information and advice to the public on their rights 
as consumers, as well as assistance in the resolution 
of cross-border consumer disputes. Accordingly, our 
role under the Services Directive is not restricted to 
general information on consumer protection rules 
when engaging in cross-border transactions, ECC-Net 
also facilitates amicable dispute resolution by actively 
pursuing consumer complaints which come under 
Article 20.2 of the Directive.

While consumers should no longer be confronted with 
a refusal to supply, a higher price or a different contract 
term on the grounds of their nationality or place of 
residence, they still face unjustified restrictions when 
attempting to avail of services cross-border. ECC-Net 
continue to receive complaints from consumers feeling 
frustrated by certain business practices. An example 
of the case dealt with by ECC-Net just recently9  
concerned a British consumer who needed 

to cancel his order for tickets for an international TV 
song contest placed with a Swedish organiser. The 
consumer was advised that only consumer residents in 
Sweden could cancel their orders for a refund (subject 
to a cancellation fee). Following ECC Sweden’s inter-
vention, the organiser not only allowed the consumer 
to cancel his order but made relevant changes to their 
terms and conditions. 

While the high volume of consumer complaints can be 
resolved with the assistance of ECC-Net, the outcome 
of any liaison with the disputing parties may ultimately 
depend on the trader’s willingness to cooperate. As 
ECC-Net has no enforcement powers to impose any 
sanction where consumer legislation is contravened, 
or the resources to investigate complex cases, taking 
an active role by competent authorities in examining 
potential breaches of the non-discrimination clause is 
crucial for Article 20.2 to take its full effect. Legislation 
should not exist in a vacuum and therefore, it is  
axiomatic that consumers will not be able to enjoy the 
protection offered by the Services Directive if no further 
action is taken nor rules developed to effectively deal 
with potential infringements of the non-discrimination 
principle. Unfortunately, the lack of effective enforce-
ment of the non-discrimination principle of Article 20.2 
constitutes a major barrier to making the Services 
Directive work in practice.

Given the importance of these issues and ECC-Net’s 
unique ability to document consumer complaints 
based on data collected in the ECC-Net Case Handling 
Database, the IT Tool, ECC-Net decided to undertake 
a Joint Project to investigate the work of the Network 
under the Services Directive and the main problems 
encountered by consumers relating to the principle of 
non-discrimination by nationality and place of residence. 
ECC Ireland is the project leader, assisted by a working 
group made up of ECCs Austria, Netherlands, Norway, 
Sweden and the UK. 

8	 Commission Communication on the implementation of the Services Directive: A Partnership for new growth in services 
	 2012–2015, p.2, available at http://ec.europa.eu/internal_market/services/docs/services-dir/implementation/report/ 
	 SWD_2012_148_en.pdf
9	 Complaint in question was lodged with the UK ECC in 2016 and was then brought to the attention of ECC SE, who  
	 contacted the trader on behalf of the consumer.

http://ec.europa.eu/internal_market/services/docs/services-dir/implementation/report/SWD_2012_148_en.pdf
http://ec.europa.eu/internal_market/services/docs/services-dir/implementation/report/SWD_2012_148_en.pdf
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II.	  
Objectives and Methodology
The report is designed to update our previous ECC-Net 
report on the Services Directive.10 This report focused 
on Article 20.2 complaints in particular and assessed 
the objective reasoning claimed by traders which  
exempt them from breaches of the Services Directive 
based on the place of nationality or residence of a 
consumer. With uncertainty still being present in  
relation to the application of Article 20.2 of the Services 
Directive and the broad justifications allowed for 
different treatment by traders and the enforcement 
bodies that are in place, this report is necessary in 
order to shed some light on these areas of concern. 
The report analysed queries and complaints received 
by the network falling under Article 20.2 and Article 
21 of the Services Directive between January 2013 
and December 2015. 

Similar to ECC-Net’s previous report there are still 
issues with consumers’ awareness of their protection 
and rights under the Services Directive. This report, 
therefore, is designed to continue to raise awareness 
of a consumer’s rights both under Article 21 and  
Article 20.2 of the Services Directive.      

At present there is still a lack of clarity in many Member 
States about enforcement bodies for Article 20.2.11 
The last report addressed issues relating to the lack 
of enforcement and this project attempts to raise 
awareness of the relevant enforcement bodies that are 
in place which consumers can raise their complaints 
with. To facilitate this objective an annex of enforce-
ment bodies for the Services Directive has been 
compiled with information provided on the relevant 
sanctions which are in place in the various Member 
States.12

The project will focus mainly on the complaints falling 
under Article 20.2 of the Services Directive relating to 
the principle of non-discrimination by nationality and 
place of residence of the service recipient. The project 
will also offer a brief overview of contacts received 
by those members of ECC-Net who were designated 
by their Member State as Article 21 Contact Points 
under the Directive, with a role to provide general 
information and assistance on the legal requirements, 
in particular consumer protection rules, and redress 
procedures applicable in other Member States.

To facilitate the objectives of the report, the working 
group and participating ECCs as a starting point  
analysed all consumer queries and complaints  
pertaining to the Services Directive received by ECC-
Net between January 2013 and December 2015:

•	 It compiled a brief review of consumer requests 
for information falling within the scope of Article 
21 of the Services Directive;

•	 It also compiled an in-depth review of complaints 
handled by ECC-Net which fall within the scope 
of Article 20.2 of the Services Directive.

Data was then gathered through a number of question-
naires which were completed by the members of the 
working group and participating ECCs for the project. 
These questionnaires required members to carry out 
in-depth analysis of individual cases, in particular 
assessing traders’ reasons for applying differential 
conditions of access to the service concerned on the 
grounds of the residence or nationality of the consumer. 
The questionnaires focused on Services Directive  
complaints handled by ECC-Net and on the competent 
authorities for enforcement which are in place in 
Member States, with particular focus on the cases 
which were reported to these enforcement authorities. 

A survey for consumers was compiled asking them 
whether they had been subject to discrimination based 
on their nationality or place of residence in order to 
provide a brief overview of the dimension of discrimi-
nation throughout Europe. Similarly, an online mystery 
shopping survey was also completed regarding traders’ 
compliance with Article 8.3 of the Consumer Rights 
Directive.13 Article 8.3 of the Consumer Rights Directive 
ensures that trading websites should state clearly 
whether any delivery restrictions apply at the beginning 
of the ordering process. 

10 	 Published in 2013 as Enhanced Consumer Protection – the Services Directive 2006/123/EC. Analysis of Article 20.2  
	 and Article 21 related consumer complaints reported to ECC-Net between 2010 and 2012, available at  
	 http://www.eccireland.ie/wp-content/uploads/2013/07/ServicesDirective_FINAL_VERSION.pdf 
11	 Similar to the situation when the last report was produced.
12	 See Annex I of this report
13	 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on Consumer Rights

http://www.eccireland.ie/wp-content/uploads/2013/07/ServicesDirective_FINAL_VERSION.pdf
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III.	  
Role of ECC-Net in the Application 
of Article 20.2 and 21 of the  
Services Directive 

1.		  ECC-Net’s role under Article 21.1 
Article 21 established the right of service recipients to 
obtain, in their home Member State, general information 
and assistance on the legal requirements, in particular 
consumer protection rules, and on redress procedures 
applicable in other Member States so that service  
recipients could have enhanced confidence when 
engaging in cross-border transactions. In 22 coun-
tries, the body assigned to provide this information to 
consumers was ECC-Net.14

ECC-Net continues to put in place arrangements 
whereby consumers can obtain:

•	 General information on the requirements 
applicable in other Member States in relation 
to accessing or exercising service activities, in 
particular those relating to consumer protection. 
In this regard, the ECC, with the assistance 
of Article 21 Contact Points in other Member 
States, continues to provide general information 
about the rights of consumers in other Member 
States and requirements applicable to service 
providers established in other EU countries.

>	 An Austrian consumer wanted to conclude  
a contract with a Hungarian trader for laying 
floor tiles, and needed to know what to look 
for before entering into a contract. The  
consumer was advised about the requirements 
the trader has to fulfil to provide a service, 
(what to expect from a service provider and 
what his consumer rights are if something 
happens to go wrong). 

14	 Countries where body assigned for Article 21 was ECC-NET: Austria, Bulgaria, Croatia, Cyprus, Denmark, Estonia,  
	 France, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Norway, Portugal, Romania, Slovakia, Slovenia,  
	 Spain, Sweden, UK. Countries where body assigned for Article 21 was not ECC-NET: Belgium, Bulgaria, Czech  
	 Republic, Finland, Germany, Greece, Iceland, Liechtenstein, Poland and The Netherlands. 
 

•	 General information on the means of redress 
available in the event of a dispute between a 
provider and a recipient. In this regard, the ECC 
provides relevant information relating in particular 
to alternative dispute resolution (ADR)  
mechanisms, regulatory bodies, trade associations, 
ombudsman services available in other Member 
States.

>	 An Irish consumer was planning on renting  
a car while on holiday in Spain. To avoid  
unexpected surprises the consumer was 
looking for car rental tips and wanted to 
know who he could turn to if he experienced 
problems with a car rental company abroad. 
The consumer was provided with advice on 
what to look out for before hiring a vehicle, on 
collection of the vehicle and after the vehicle 
is returned. He was also advised that ECC-Net 
may be in position to offer further assistance 
if the consumer happened to run into difficulties 
in connection with his car rental. Lodging  
a complaint with the European Car Rental  
Conciliation Service (ECRCS) would also  
be possible if the car rental company was 
subscribed to the ECRCS scheme.

•	 Contact details of associations or organisations 
from which consumers may obtain practical 
assistance in the event of a dispute with a trader 
established in other Member States.

>	 An Irish consumer purchased a property in 
France, but the consumer feared that it did not 
comply with the relevant fire safety regulations 
(the requirement to have a fire safety certificate, 
the requirement to have illuminated emergency/ 
fire exit signs, the requirement to have  
emergency lighting etc.). ECC Ireland provided 
the contact details of the relevant authority 
in France that could offer the consumer the 
required assistance (Association Française  
de Normalisation) and advised he contact the 
local town hall for further orientation.

While Article 21 does not require the designated  
information bodies to have detailed knowledge of other 
Member States’ legislation or to have at hand all the 
relevant information immediately, it does require them 
to provide information requested by service recipients 
within a reasonable time and to ensure that up-to-date 
information is provided. In order to comply with the 
above obligations and ensure that measures are put in 
place for effective cooperation, ECC-Net continues to 
establish good lines of communication with the bodies 
providing Article 21 services in other Member States.
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2.		  ECC-Net’s role under Article 20.2 
Along with giving general information relating to rights 
of service recipients under Article 21, ECC-Net has a 
further role under Article 20.2 in providing assistance 
to consumers in the form of giving them more detailed 
information and advice on the legal rights and  
protection offered by the Services Directive and how 
these rights should be brought to the attention of  
service providers. ECC-Net also handles service  
recipients’ complaints on their behalf contacting  
service providers where suitable. 

>	 An Irish consumer attempted to buy a bicycle 
online from a specialised bike shop based in the 
UK but the purchase was refused. The trader 
advised the consumer that some suppliers 
allow them to ship bikes internationally but 
others do not, and offered to ship the bike to 
an address in Northern Ireland instead. Upon 
contacting ECC-Net for further advice, the 
consumer was advised that refusal to provide 
a service based on the place of residence of 
the consumer is prohibited by Article 20.2 of 
Directive 2006/123/EC on Services in the  
Internal Market, unless differences are directly  
justified by objective criteria. The consumer was 
also advised that certain types of distribution 
agreements between manufacturers and 
retailers may be allowed under EU law if certain 
requirements are met and that this principle 
requires an individual assessment. The 
consumer was instructed to seek clarification 
from the trader and revert back to ECC if 
further assistance was required. 

Article 20.2 requires Member States “to ensure that 
the general conditions of access to a service, which are 
made available to the public at large by the provider, 
do not contain discriminatory provisions relating to 
the nationality or place of residence of the recipient, 
but without precluding the possibility of providing for 
differences in the conditions of access where those 
differences are directly justified by objective criteria”. 
In this regard, ECC-Net by virtue of advising service 
recipients on their rights and by handling recipients’ 
cases ensures that service providers do not impose 
restrictions based on a recipient’s nationality or place 
of residence in their terms of business unless this can 
be justified by objective criteria. ECC-Net’s role is to 
bring the protection and rights offered by the Services 
Directive to the attention of service recipients and 
service providers alike and to remind traders of their 
obligations under the Service Directive by virtue of the 
cases received by our Network which helps contribute 
to the concept of the single market in the process. It 
goes without mentioning of course that traders must 
also be advised of any possible breaches of the Services 

Directive that they could be incurring. Record is taken 
of any objective criteria claimed by service providers 
which allow for such discrimination based on a service 
recipient’s nationality or place of residence. 

>	 An online purchase of clothing items by a 
consumer resident in Ireland was refused by a 
Germany based retailer. While it was possible 
for the consumer to buy from one of the  
retailer’s shops located in Ireland, their online 
shop would not deliver to Ireland. Having  
contacted the trader for clarification, the  
consumer was advised that online orders 
could only be delivered to the UK or other 
European countries but then if the consumer 
placed an order for delivery to one of those 
countries his bank account details would not 
match the address to which the item would be 
delivered and the shop may refuse to accept 
the order. The consumer felt he had no other 
option but to seek assistance from ECC-Net. 
In turn the consumer was advised as per  
his entitlements under Article 20.2 of the 
Services Directive and asked to supply  
in the relevant documentation, in case further 
assistance could be offered and the trader 
contacted on his behalf. 

A key feature of ECC-Net’s role under Article 20.2 of 
the Services Directive is to inform the enforcement  
authorities which are in place in various Member 
States of any possible breaches of the Services Directive 
for the purposes of possible enforcement against these 
service providers. As ECC-Net enjoys no powers of 
enforcement itself it must rely heavily on the relevant 
enforcement authorities in order to fulfil its role under 
Article 20.2 of the Services Directive.

>	 A French consumer complained to ECC-Net 
about a car rental company based in Belgium 
and their policy requiring consumer residents 
outside Belgium to take out an additional 
insurance in order to rent a car. The case 
was subsequently reported to the competent 
enforcement body in Belgium, who initiated 
proceedings against the trader resulting in the 
trader changing their terms and conditions.
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IV.	 
The Scope of the Application  
of the Services Directive
Under Article 2.1 of the Services Directive, the 
Directive applies to services supplied by providers 
established in an EU Member State. The concept of 
“service” is in line with the TFEU Treaty15 and the 
related case law of the Court of Justice of the European 
Union,16 and as such is defined in a broad manner 
under the Directive. It encompasses any self-employed 
economic activity which is normally provided for  
remuneration,17 i.e. it has to be of an economic nature 
and supplied by a provider (outside the ties of a contract 
of employment), and in particular includes activities 
of an industrial and commercial character, activities  
of craftsmen and the professions. 

Consequently, the legislative framework provided by the 
Services Directive applies to a wide range of activities, 
whether provided to business or to consumers; and the 
only services that the Directive does not apply to are 
services explicitly excluded from its scope. 

1.		  Services included within and  
		  excluded from the scope of the  
		  Services Directive
As indicated above, the Services Directive covers the 
provision of a wide variety of sectors ranging from 
traditional activities to knowledge-based services, 
without prejudice to more specific provisions with 
regard to specific sectors or activities provided for in 
EU law, which shall prevail in the event of conflict 
with the Services Directive. Whilst not exhaustive the 
following can be mentioned as examples which are 
included in its scope: 

•	 Distribution of goods and services, such as  
online and offline retail sale of products and  
services, e.g. electronic goods, DIY products, 
music downloads;

•	 Services in the field of tourism, such as services 
provided by travel agencies;

•	 Leisure services, such as services provided  
by sports centres and amusement parks;

•	 Rental and leasing services, such as car rental;

•	 Accommodation and food services, such as  
provided by hotels, restaurants and caterers;

•	 Activities of most regulated professions, such 
as legal and tax advisers, architects, engineers, 
accountants and surveyors;

•	 Construction services and crafts;

•	 Business-related services, such as office  
maintenance, management consultancy, event 
management, recovery of debts, advertising and 
recruitment services;

•	 Training and education services;

•	 Real estate services; 

•	 Services in the area of installation and  
maintenance of equipment; 

•	 Information services such as web portals,  
news agency activities, computer programming 
activities, publishing; and,

•	 Household support services, such as cleaning, 
gardening services and private nannies.

The Services Directive explicitly excludes a number of 
services from its scope18:

•	 Non-economical services of general interest;  

•	 financial services;

•	 electronic communications services and  
networks with respect to matters covered  
by other EU instruments;19

•	 transport services falling within the scope of 
Title VI of the Treaty on the Functioning of the 
European Union (TFEU); 

•	 healthcare and pharmaceutical services provided 
by health professionals to assess, maintain  
or restore the state of patients’ health where 
those activities are reserved to a regulated health  
profession; 

•	 temporary work agencies’ services; 

•	 private security services; 

•	 audio-visual and radio broadcasting services; 

•	 gambling activities;

•	 certain social services provided by the State, by 
providers mandated by the State or by charities 
recognised by the State; 

•	 services provided by notaries and bailiffs  
appointed by an official act of government.  

The Services Directive does not apply to the field of 
taxation, as per Article 2.3 of the Directive. 

15 	 Article 57 of TFEU.
16	 Joined Cases C-51/96 and c-191/97, Deliege and Case C-355/00, Freskot AE v Elliniko Dimosio.
17	 Article 4(1) of the Services Directive 2006/123/EC.
18	 Article 2(2) of the Services Directive 2006/123/EC.
19	 Namely Directives 2002/19/EC, 2002/20/EC, 2002/21/EC, 2002/22/EC and 2002/58/EC. 
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2.		  Retail sale of goods
Despite the fact that the Commission has already  
clarified20 that under the Services Directive the  
concept of ‘service’ is to be interpreted broadly and 
has brought retail within the concept of a service, and 
thus within the scope of the Services Directive, many 
service providers as well as relevant enforcement 
authorities argue that the retail sector does not fall 
within the scope of the Directive. 

In one of the cases handled by ECC-Net, where  
clarification as to the reasons for not supplying the 
goods was sought on behalf of the consumer, the trader 
responded stating “[the company] takes the view that 
Directive 2006/123/EC (the ‘Services Directive’) does 
not apply to goods sold on-line. It has been established 
at EU level that regulatory barriers in Europe affected 
trade in services more than trade in goods. As such, 
the objective of the Services Directive (…) was to 
facilitate trade by removing the barriers that exist  
due to differing regulatory requirements for service 
provision within Europe. The Services Directive 
specifically states that it is not applicable to the free 
movement of goods (…)”. The trader then quoted 
recital 76 of the Services Directive stating that [t]his 
Directive does not concern the application of Articles 
28 to 30 of the Treaty relating to the free movement 
of goods. The restrictions prohibited pursuant to the 
provision on the freedom to provide services cover the 
requirements applicable to access to service activities 
or to the exercise thereof and not those applicable to 
goods as such. However, as pointed out in the Hand-
book on the implementation of the Services Directive, 
in the section on the relationship with the free move-
ment of goods,21 “(…) whereas the manufacturing of 
goods is not a service activity, there are many activities 
ancillary to them (for example retail, installation and 

maintenance, after-sale services) that do constitute a 
service activity and should therefore be covered by the 
implementing measures”. As the CJEU has remarked 
in Case C-420/1322 “the retail trade of goods includes, 
in addition to the sale itself of goods, other activities 
of the retail trader, such as selecting an assortment of 
goods offered for sale and a variety of services aimed 
at inducing the consumer to purchase those goods 
from the trader in question (…)”. 

As indicated in ECC-Net’s previous report on the  
Services Directive, those who lack awareness of the 
existing provisions or fail to properly interpret the 
existing rules are not only service providers but often 
competent national authorities. The Guidance for 
Business on the Provision of Services Regulations 
published by the Department for Business, Innovation 
and Skills in the UK in 2009 may lead service providers 
to take the view that retail is not covered by the Services 
Directive.23 Trading Standards in the UK, contacted by 
the UK ECC in connection with the case handled in 
2013 concerning a potential breach of Article 20.2 of 
the Services Directive, was of the opinion that since 
the contract the case pertained to was a contract for 
the provision of goods, it was not covered by the  
Provision of Services Regulations.24 

One of the questions recently referred for a preliminary 
ruling to the CJEU by the Dutch Raad van State (Case 
C-31/1625) reads: Should the term ‘service’ in Article 
4, paragraph 1, of the Services Directive be interpreted 
as meaning that retail trade consisting of the sale of 
goods, such as shoes and clothing to consumers is a 
service to which the provisions of the Services Directive 
apply under Article 2(1) of that Directive? In light of 
the uncertainty surrounding the scope of the Services 
Directive and whether retail trade of goods falls within 
it, the CJEU’s ruling in this respect would be welcomed. 

20	 Commission Staff Working Document With a view to establishing guidance on the application of Article 20.2 of  
	 Directive 2006/123/EC, p.7, available at  
	 http://ec.europa.eu/internal_market/services/docs/services-dir/implementation/report/SWD_2012_146_en.pdf;  
	 Commission Staff Working Document Detailed information on the implementation of Directive 2006/123/EC on services 	
	 in the internal market, p.4, available at http://ec.europa.eu/internal_market/services/docs/services-dir/implementation/ 
	 report/SWD_2012_146_en.pdf; Handbook on implementation of the Services Directive, p. 10, available at  
	 http://ec.europa.eu/internal_market/services/docs/services-dir/guides/handbook_en.pdf.
21	 Handbook on implementation of the Services Directive, p. 13, available at  
	 http://ec.europa.eu/internal_market/services/docs/services-dir/guides/handbook_en.pdf
22	 http://curia.europa.eu/juris/document/document.jsf?docid=154830&doclang=EN  http://curia.europa.eu/juris/document/ 
	 document.jsf?text=&docid=154830&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=659844
23	 Paragraph 14 of the Guidance for Business on the Provision of Services Regulations states that The Regulations do  
	 not affect the manufacture or sale of goods. There are, however, numerous ancillary services relating to goods, such  
	 as some aspects of retail, maintenance, or after-sales services to which these Regulations could apply. It is our view  
	 that retail premises will generally be providing a service where activity is not exclusively concerned with the sale of  
	 goods; for example, where they also provide after-sales service or customer advice, p. 7. Available at  
	 http://webarchive.nationalarchives.gov.uk/20121212135622/http:/www.bis.gov.uk/files/file53100.pdf
24	 Implementing the Services Directive in the UK
25	 http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d51e58c 
	 79779c648aaac69b31f81616c04.e34KaxiLc3qMb40Rch0SaxuSc3n0?text=&docid=175926&pageIndex 
	 =0&doclang=en&mode=doc&dir=&occ=first&cid=2713 http://curia.europa.eu/juris/document/document.jsf;jses 
	 sionid=9ea7d0f130d51fe2310a4ae644198b238cf376ab6b35.e34KaxiLc3eQc40LaxqMbN4OchqSe0?text=&do 
	 cid=175926&pageIndex=0&doclang=en&mode=doc&dir=&occ=first&cid=651617

http://ec.europa.eu/internal_market/services/docs/services-dir/implementation/report/SWD_2012_146_en.pdf
http://ec.europa.eu/internal_market/services/docs/services-dir/implementation/report/SWD_2012_146_en.pdf
http://ec.europa.eu/internal_market/services/docs/services-dir/implementation/report/SWD_2012_146_en.pdf
http://ec.europa.eu/internal_market/services/docs/services-dir/guides/handbook_en.pdf
http://ec.europa.eu/internal_market/services/docs/services-dir/guides/handbook_en.pdf
http://curia.europa.eu/juris/document/document.jsf?docid=154830&doclang=EN
http://curia.europa.eu/juris/document/document.jsf?text=&docid=154830&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=659844
http://curia.europa.eu/juris/document/document.jsf?text=&docid=154830&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=659844
http://webarchive.nationalarchives.gov.uk/20121212135622/http:/www.bis.gov.uk/files/file53100.pdf
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d51e58c79779c648aaac69b31f81616c04.e34KaxiLc3qMb40Rch0SaxuSc3n0?text=&docid=175926&pageIndex=0&doclang=en&mode=doc&dir=&occ=first&cid=2713
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d51e58c79779c648aaac69b31f81616c04.e34KaxiLc3qMb40Rch0SaxuSc3n0?text=&docid=175926&pageIndex=0&doclang=en&mode=doc&dir=&occ=first&cid=2713
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d51e58c79779c648aaac69b31f81616c04.e34KaxiLc3qMb40Rch0SaxuSc3n0?text=&docid=175926&pageIndex=0&doclang=en&mode=doc&dir=&occ=first&cid=2713
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51fe2310a4ae644198b238cf376ab6b35.e34KaxiLc3eQc40LaxqMbN4OchqSe0?text=&docid=175926&pageIndex=0&doclang=en&mode=doc&dir=&occ=first&cid=651617
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51fe2310a4ae644198b238cf376ab6b35.e34KaxiLc3eQc40LaxqMbN4OchqSe0?text=&docid=175926&pageIndex=0&doclang=en&mode=doc&dir=&occ=first&cid=651617
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51fe2310a4ae644198b238cf376ab6b35.e34KaxiLc3eQc40LaxqMbN4OchqSe0?text=&docid=175926&pageIndex=0&doclang=en&mode=doc&dir=&occ=first&cid=651617


14 Do invisible borders still restrict consumer access to services in the EU?  
Analysis of Article 20.2 of the Services Directive related consumer complaints reported to ECC-Net between 2013 and 2015

3.		  Telecommunication and internet  
		  services
Article 2.2(c) explicitly excludes electronic  
communications services and networks, and associated 
facilities and services with respect to matters covered 
by the five directives included in the so-called “telecoms 
package”.26 However, as indicated by the Handbook 
on the implementation of the Services Directive, these 
services are only excluded with respect to matters  
covered by the directives in question. As regards  
matters which are not covered by these five Directives, 
the Services Directive applies.27 

Given that none of the aforementioned five directives 
contain any provision concerning different treatment 
applied by service providers on the grounds of the 
nationality or place of residence of service recipients, 
services covered by the “telecoms package” directives 
should benefit from the non-discrimination clause of 
Article 20.2 of the Services Directive. 

Complaints related to telecommunication and internet 
services reported to ECC-Net pertained to the denial  
of a service or the application of different treatment by 
services providers. Consumers complained they were 
not allowed to conclude mobile phone and broadband 
contracts or to purchase prepaid phone cards in other 
EU Member States. In the case of a Swedish consumer 
living in France and difficulties she encountered trying 
to avail of mobile broadband services provided by a 
trader in Sweden, ECC-Net has sought further assistance 
from a competent authority in Sweden only to be  
advised that the agency was not in a position to pursue 
the case as it concerned the contract for the provision 
of the electronic communication services and as such 
was excluded from the application of the Services 
Directive. 

As no amendments of the specific legislation in the 
telecommunications sector have been proposed28 and 
the matter has not been addressed in the horizontal 
framework legislation implementing the Services 
Directive, a clarification by the CJEU as to whether 
the relevant provisions of the Services Directive should 
apply to telecommunications-related services, would 
be welcomed. 

26	 Directives 2002/19/EC, 2002/20/EC, 2002/21/EC, 2002/22/EC and 2002/58/EC.
27	 Handbook on the implementation of the Services Directive, p. 11.
28	 It needs to be noted that the recent adoption of a proposal for a Directive establishing the European Electronic  
	 Communications Code provides for a general non-discrimination clause in Article 92: “Providers of electronic  
	 communications networks or services shall not apply any discriminatory requirements or conditions of access or use  
	 to end-users based on the end-user’s nationality or place of residence unless such differences are objectively justified.” 
	 More information available at: https://ec.europa.eu/digital-single-market/en/news/proposed-directive-establishing-euro- 
	 pean-electronic-communications-code
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V. 	  
The Importance of the principle of 
non-discrimination of Article 20.2 
of the Service Directive for the 
Single Market
The primary aim of the Services Directive is not only 
to encourage cross-border trade and competition by 
removing the legal and administrative barriers that 
can hinder businesses from offering their services 
in another country, but also to increase consumers’ 
confidence when availing of the services offered by 
businesses from anywhere within the EU by removing 
obstacles for service recipients wanting to buy services 
supplied by providers established in other Member 
States. By ensuring consumers have access to a 
minimum amount of information and to a complaint 
procedure no matter where in the EU a business is 
established, and most importantly by banning  
discriminatory practices based on the nationality or 
place of residence of consumers, the Services Directive 
aims at strengthening consumers’ confidence to 
consider business from anywhere in the EU. This 
confidence can however be undermined by certain 
practices by service providers that serve to create 
artificial borders within the Single Market. Consumer 
complaints reported to ECC-Net show that service 
recipients continue to be subjected to discriminatory 
requirements based on their nationality or place of 
residence and are regularly confronted with refusal to 
deliver, different prices or other conditions of access 
to services without objective reasons which could 
justify differentiation.

1.		  Principle of non-discrimination 
		  based on nationality or place  
		  of residence 
Under the general concept of discrimination under EU 
law discrimination arises where different situations 
are treated in the same way and similar situations 
are treated differently.29 The Handbook on European 
non-discrimination law 30 points out that non-discrim-
ination law stipulates that those individuals who are 
in similar situations should receive similar treatment 
and not be treated less favourably simply because of 
particular ‘protected’ characteristics that they possess 
(…) and those individuals who are in different situations 
should receive different treatment to the extent that 
this is needed to allow them to enjoy particular  
opportunities on the same basis as others. 

Article 18 TFEU, which contains a general prohibition 
on discrimination on the grounds of nationality, has 
grown to become one of the fundamental principles of 
EU law without which the functioning of the Internal 
Market would not be possible. In the context of European 
consumer legislation, certain price discrimination 
practices where varying costs are solely based on 
the residence or nationality of the buyer have been 
prohibited.31 Discrimination based on nationality and 
place of residence has been effectively eliminated in 
the transport sector.32

Just as the aim of non-discrimination law is to allow 
all individuals an equal and fair prospect of accessing 
opportunities available in a society,33 the essence of 
the principle of non-discrimination established by  
Article 20.2 of the Services Directive is to ensure  
service recipients can take full advantage of the 
opportunities the Single Market offers without being 
treated less favourably in relation to local beneficiaries 
simply because they come from another EU country. 

Article 20.2 requires Member States to ensure service 
providers do not discriminate against service recipients 
on the grounds of their nationality or their country of 
residence by stating: 

29	 Interpreting article 20(2) of the Services Directive. Swedish National Board of Trade 2013
30	 The Handbook on European non-discrimination law, p.21, available at  
	 http://fra.europa.eu/sites/default/files/fra_uploads/1510-FRA-CASE-LAW-HANDBOOK_EN.pdf
31	 e.g. Regulation (EC) No. 1008/2008 on common rules for the operation of air services in the Community.
32	 Article 23(2) of Regulation 1008/2008/EC (Air transport), Article 4(2) of Regulation 1177/2010/EU (sea and inland  
	 waterways), Article 4(2) of Regulation 181/2011 (bus and coach transport).  
33	 The Handbook on European non-discrimination law, p. 21, available at 
	 http://fra.europa.eu/sites/default/files/fra_uploads/1510-FRA-CASE-LAW-HANDBOOK_EN.pdf

http://fra.europa.eu/sites/default/files/fra_uploads/1510-FRA-CASE-LAW-HANDBOOK_EN.pdf
http://fra.europa.eu/sites/default/files/fra_uploads/1510-FRA-CASE-LAW-HANDBOOK_EN.pdf
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Member States shall ensure that general conditions of  
access to a service, which are made available to the public 
at large by the provider, do not contain discriminatory 
provisions relating to the nationality or place of residence 
of the recipient, but without precluding the possibility 
of providing for differences in the conditions of access 
where those difference are directly justified by objective 
criteria.

Consumers can be affected by a discriminatory treat-
ment related to their residence or nationality in relation 
to online transactions and face similar difficulties in the 
offline world. Traders can implement price differenti-
ation based on the place consumers are making the 
reservation from or subject consumers to different 
conditions than those applicable to recipients resident 
in the Member State where the service is provided, 
e.g. upon arrival at the car rental location consumers 
coming from other Member States may be required to 
take out additional insurance not compulsory for local 
residents, or consumers resident in particular Member 
States may be asked to pay higher prices when making 
a hotel reservation or booking amusement park tickets 
online. 

However, not all differentiations in treatment amount 
to discrimination and hence there may be situations 
in which different treatment is justified. Article 20.2 
establishes that ‘objective criteria’ can justify differences 
in the conditions of access to services, but does not 
clarify what can be considered as such. Guidance is 
provided by Recital 95 of the Services Directive,34 
which outlines some examples of objective justification 
for the different treatment: 

•	 additional costs incurred because of the distance 
involved or the technical characteristics of the 
provision of the service,

•	 different market conditions, such as higher  
or lower demand influenced by seasonality, 
different vacation periods in the Member States 
and pricing by different competitors,

•	 extra risks linked to rules differing from those  
of the Member State of establishment,

•	 lack of the required intellectual property rights  
in a particular territory. 

It needs to be noted that the above-mentioned list is 
non-exhaustive and traders can invoke other reasons 
for retaining different treatment of service recipients. 
In establishing whether certain business practices 
have crossed the line to prohibited discrimination and 
cannot be justified by objective reasons, a case-by-case 
analysis is required. What is essential to determine at 
this point is not whether price and service differentiation 
occurs but whether this differentiation is the result of 
discrimination based on the consumers’ nationality or 
place of residence. 

Article 20.2 does not impose an obligation on service 
providers to trade and sell cross-border at any cost. It 
balances the interests of businesses, which are free 
to decide the way in which they avail of opportunities 
offered to them by the Single Market for services, and 
the interests of recipients who have the right not to be 
discriminated against due to their nationality or place 
of residence when seeking to avail of offers across the 
EU. The interests of both consumers and business  
operators need to be considered in the process of 
interpreting Article 20.2 and examining potential 
breaches of the non-discrimination clause. The  
Commission’s legislative proposal35 aiming at identify- 
ing and banning specific forms of residence-based  
discrimination not grounded on objective and verifiable 
factors, is an important step in fighting unjustified 
different treatment of consumers on the basis of 
residence or nationality in terms of access, prices and 
other sales conditions. 
 

34	 In addition, specific guidance is provided in the European Commission Communication COM (2012) 261 final on the  
	 implementation of the Services Directive. A partnership for new growth in services 2012-2015, and the European  
	 Commission Staff Working Document SWD (2012) 148 final Detailed information on the implementation of Directive  
	 2006/123/EC on services in the internal market.
35	 Proposal for a Regulation on addressing geo-blocking and other forms of discrimination based on consumers’ nationality, 
	 place of residence or place of establishment, available at  
	 https://ec.europa.eu/digital-single-market/en/geo-blocking-digital-single-market

https://ec.europa.eu/digital-single-market/en/geo-blocking-digital-single-market
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2.		  Restrictions faced by Consumers 
2.1	 Overview of complaints received  

Between January 2013 and December 2015 ECC-Net 
received 532 consumer complaints pertaining to the 
issue of discrimination in the conditions of access 
to a service, which represents an increase of nearly 
140% in respect of the 222 complaints of this nature 
reported to ECC-Net between 2010 and 2012. Among 
the complainants 289 sought advice, but no further 
assistance became necessary, whilst 243 complaints 
were actively pursued by ECC-Net.  

The largest number of Article 20.2 related complaints 
originated from consumers based in Austria (138), 
Italy (68) and Ireland (66), followed by those made by 
consumers resident in Germany (43), Sweden (33), 
UK (30), Netherlands (24), Denmark (23), Belgium 
(20), France (18), Luxembourg (14), Bulgaria (10), 
Malta (8), Estonia (6), Spain (5), Greece (4), Norway 
(4), Czech Republic (3), Finland (3), Hungary (3), 
Croatia (2), Latvia (2), Romania (2), Poland (1),  
Portugal (1) and Slovenia (1). 

TABLE 1: 
Article 20.2-related complaints by Consumer ECC. 

Most cases of different treatment appear to be related 
to residence, rather than to nationality as such and 
amount to more than 82%36 of all complaints reported.

TABLE 2: 
Difference applied to service recipients based on the 
grounds of nationality and place of residence. 

>	 While on holidays in an Austrian ski resort 
a German consumer discovered that the 
purchase price of tickets for lifts was much 
more expensive for tourists than for Austrian 
residents.

>	 An Irish consumer participated in a half 
marathon organised by a trader based in the 
United Kingdom. The consumer was charged 
£85 as an overseas participant, as opposed to 
£50 for residents from the United Kingdom. 

>	 An Italian consumer booked a package holiday 
via a website of a trader based in Germany. 
Upon arrival at the holiday destination, the 
accommodation provider advised the consumer 
he had to pay more for the service because the 
trader’s offer was limited to German tourists.  

Different treatment in respect of the provision of  
services is not often established directly on the basis 
of nationality or place of residence, but rather on  
factors which may end up being tantamount to  
nationality or place of residence, such as the country 
of credit card issue or the place of delivery.37 

>	 An Estonian consumer was unable to complete 
an online transaction to purchase clothes from 
a trader based in the UK as a result of the 
latter’s refusal to deliver to Estonia. 

Austria                  138
Italy               68 
Ireland              66
Germany                 43
Sweden                          33
UK                                30
Netherlands                 24
Denmark                     23
Belguim                     20
France                      18
Luxembourg      14
Bulgaria                 10
Malta                    8
Estonia                 6
Spain                   5
Greece  4
Norway  4
Czech Republic 3
Finland               3
Hungary              3
Croatia 2
Latvia 2
Romania  2
Poland  1
Portugal  1
Slovenia  1

36	 That is 436 complaints out of 532 received.
37	 Commission Staff Working Document: With a view to establishing guidelines on the application of Article 20(2) of  
	 Directive 2006/123/EC on services in the Internal Market (‘the Services Directive’), June 2012, p.9.

Residence: 82%

Nationality: 18%
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38	 That is 362 complaints out of 532 received.
39	 That is 129 complaints out of 532 received.

Difficulties accessing a service reported by consumers 
resident in certain Member States often resulted not 
from unilateral business decisions by traders, but 
agreements with suppliers, which restricted the abilities 
of retailers to respond to consumer demand and serve 
users located in another Member States. 

>	 A Swedish consumer wanted to buy a sewing 
machine from a British trader. The consumer 
visited the trader’s website and went through 
with the purchase. She paid and received an 
order confirmation. After a couple of hours the 
consumer received an e-mail from the trader 
stating that they were not allowed to deliver 
sewing machines to Sweden, Norway and  
Denmark according to the manufacturer’s 
general agent agreement. 

While a discriminatory treatment in the conditions 
of access to a service may be faced by consumers in 
relation to both online and offline transactions, based 
on complaints reported to ECC-Net access restrictions 
applied by service providers took place mostly in 
relation to online transactions; with little evidence 
being gathered to suggest that consumers face similar 
difficulties in the offline world.

TABLE 3: 
Consumer complaints by type of transaction. 

>	 A British consumer was looking into purchasing 
a mountain bike from a trader based in  
Germany. The purchase price was 1,399 
EUR; however the trader refused a payment in 
Euros as the bike would be dispatched to the 
UK and insisted that the consumer pay 1,200 
GBP, i.e. approx. 100 EUR more in comparison 
to the Euro purchase price. The consumer felt 
he was being discriminated against based on 
his country of residence. 

>	 A German consumer living in the border region 
often used facilities offered by an Austrian 
leisure centre and noticed that prices of 
many activities offered by the centre were 
significantly higher for users resident outside 
Austria.

Analysis of the complaints reported to ECC-Net revealed 
that situations in which consumers are confronted 
with different treatment or refusal to provide a service 
occur mostly in relation to the purchasing of goods, 
such as electronic goods, household appliances, 
vehicles, clothes, books, music or data downloads. 
Complaints received in this category amount to almost 
68%38 of all complaints received and occur mostly in 
online transactions.

>	 A consumer living in Germany wanted to 
download books for his e-reader via a French 
trader’s website. The trader refused this  
purchase referring to the customer’s residence 
in Germany and advised they sell books only 
in France, Belgium, Luxembourg and Monaco. 

>	 A consumer resident in Norway was unable 
to purchase a car from a Danish car dealer 
as the latter refused to sell cars outside of 
Denmark.  

Cases attracting the second largest number of consumer 
complaints, accounting for nearly 25%39 of cases 
dealt with, were complaints received in relation to 
the provision of services in the field of tourism and 
leisure, including those provided by travel agencies, 
accommodation providers or amusement parks. 

>	 An Italian consumer attempted to book a 
holiday in Italy via a website operated by a 
trader based in Germany. The consumer was 
required to provide an address in Germany 
and hence was unable to complete the online 
booking. 

Offline: 15%

Online: 85%
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TABLE 4: 
Consumer complaints by economic sector. 

ECC-Net’s findings are in line with the European 
Commission’s Consumer Conditions Scoreboard’s 
findings published in 201541 in respect of difficulties 
encountered by consumers in relation to cross-border 
transactions. The online survey revealed that although 
a range of different barriers to purchasing online or 
from another EU country existed, the most prominent 
restriction to access mentioned by respondents  
concerned their place of residence.42

40	 That is 26 complaints out of 532 received. 
41	 Consumer Conditions Scoreboard. Consumers at home in the Single Market. 2015 edition, available at

http://ec.europa.eu/consumers/consumer_evidence/consumer_scoreboards/11_edition/docs/ccs2015scoreboard_en.pdf
42	 “Among consumers whose most recent problem concerned (an attempted) purchase from another EU Member State,  
	 7% (in the case of tangible goods) and 9% (in the case of digital content) reported that they could not access the  
	 foreign seller’s website (or only limited content was displayed to them), 6% (in the case of tangible goods) and 4%  
	 (in the case of digital content) indicated that foreign sellers refused to sell to them because of their country of  
	 residence (116) and 6% (in both cases) reported that the foreign seller charged them a higher price than was available  
	 in the seller’s country”, Consumer Conditions Scoreboard. Consumers at home in the Single Market. 2015 edition, p.  
	 83, available at  
	 http://ec.europa.eu/consumers/consumer_evidence/consumer_scoreboards/11_edition/docs/ccs2015scoreboard_en.pdf

Distribution of goods and services
          68

Tourism 
   13.5 

Leisure 
          8

Rental and Leasing 
       5

Accommodation and Food 
    3

Other 
    2.5

     

The third largest category of complaints, at 5%,40 
related to the rental and leasing services sector. 

>	 A consumer resident in Ireland attempted 
to hire a car in France. The vehicle provider 
refused to provide a vehicle as the consumer 
was unable to provide a French driving 
license. 

In relation to online bookings in respect of car hire or 
hotel accommodation the level of consumer detriment 
is often substantial given that those transactions  
entail significant price differentiation in the cost of 
the service provision depending on the country of  
residence of a consumer. While obtaining redress in this 
area of complaint may prove challenging, consumers 
are often determined to pursue their claims as a 
matter of principle as they strongly feel their rights 
as consumers have been violated. From a consumer 
perspective, there is no justification for the incidence 
of cross-border price differentiation given that the cost 
of the car rental or hotel accommodation are the same 
regardless of the country of residence of a consumer. 

>	 A British consumer booked a holiday in 
France for his family but subsequently found 
that the UK site was charging much more 
than the French equivalent. The consumer 
paid 870 GBP with an offer for children under 
7 to go free but the French site offered the 
same holiday for the equivalent of 737 GBP 
with an offer for children under 12 to go free. 

>	 A consumer resident in Ireland was about 
to book a car on the website of a French car 
rental company. She typed in the details 
i.e. Collect and return - Toulouse Airport, 
dates 10/07/2013 to 24/07/2013. The price 
quoted was 266 GBP or Euro 310. She then 
clicked on the icon in the top left corner to 
change the price from GBP to Euros, as she 
is Irish. The price then rose from 266 GBP to 
522 GBP or Euro 609, a difference of 256 
GBP or Euro 299 for exactly the same car, at 
the same collection point and dates. 

http://ec.europa.eu/consumers/consumer_evidence/consumer_scoreboards/11_edition/docs/ccs2015scoreboard_en.pdf
http://ec.europa.eu/consumers/consumer_evidence/consumer_scoreboards/11_edition/docs/ccs2015scoreboard_en.pdf
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2.2	 Difference in condition of access to service 

The freedom to receive services anywhere across the 
EU is one of the core principles of the Single Market.43 
However, as complaints reported to ECC-Net show,  
the right of recipients to access services does not  
necessarily translate into their ability to exercise 
this right and avail of services cross-border with no 
restrictions. Consumers face difficulties on a daily 
basis by not being able to purchase services under the 
same conditions as the inhabitants of other European 
countries. 

Service providers use various methods to implement 
service and price differentiation based on consumers’ 
nationality or place of residence, but mainly by:  

•	 blocking access to websites

•	 automatic re-routing to another website 

•	 refusing delivery or payment  

•	 applying different prices or sale conditions44

Such practices may hinder the transparency of cross- 
border online transactions and cause a consumer to 
make a transactional decision that he/she would not 
otherwise make. 

Whilst the problems reported are often complex, it 
was observed, that the majority of the cases dealt with 
concern refusal to provide the service, followed by 
price differentiation and difference in other conditions 
of access.

Refusal to supply
Traders’ refusal to provide a service to consumers  
resident in Member States other than their Member 
State of establishment was the most frequent cause 
for complaints and occurred mostly in relation to 
online transactions.  

Blocking access to websites and redirecting to country- 
specific websites is the most rigid form of territorial 
differentiation applied by traders. Not allowing online 
shoppers to complete the ordering process due to the 
lack of delivery options or permitting them to complete 
the purchase only to be informed at a later stage that 
the transaction in question needs to be cancelled is 
another way of preventing consumers from purchasing 
goods, services or digital content online. The afore-
mentioned practices are typically triggered by the 
location of the user which can be determined by the 
different pieces of information, e.g. the IP address 
used, the postal or delivery address, credit or debit 
card details.45 

>	 A Belgian consumer wanted to purchase 
an e-reader with built-in French dictionary 
through the French version of a website of a 
multi-national company based in Luxembourg, 
to no avail. The consumer was re-directed back 
to the international site, where the product 
with the requested features was not available. 

>	 During the ordering process with a German 
web-trader, an Austrian consumer was asked 
to indicate his country of residence. Having 
entered an address in Austria, the consumer 
was advised that the order would need to be 
placed via an Austrian version of the website, 
where the price of the exact same shirt was 
more expensive. 

>	 An Austrian consumer was unable to purchase 
a mobile phone online as the UK based web- 
trader would not deliver the goods to Austria.

>	 Having attempted to shop online with the 
UK-based web-trader, an Irish consumer was 
advised she could shop from the Irish version 
of the site. The consumer could continue 
viewing the content of the UK site, but was 
asked to note the trader would not deliver  
to Ireland from the UK site. 

43	 Although the TFEU in Article 56 refers to the freedom to provide services, the Court of Justice has held that the  
	 freedom established by the Treaty includes the freedom, for the recipient of services such as tourists, to go to another  
	 Member State in order to receive the service there (Case 186/87 Cowan v Trésor Public [1989] ECR 195, paragraph 15).
44	 https://ec.europa.eu/digital-single-market/en/geo-blocking-digital-single-market
45	 Commission Staff Working Document Geo-blocking practices in e-commerce. Issues paper presenting initial findings  
	 of the e-commerce sector inquiry conducted by the Directorate-General for Competition, SWD (2016) 70 final, p. 21,  
	 available at http://ec.europa.eu/competition/antitrust/ecommerce_swd_en.pdf

https://ec.europa.eu/digital-single-market/en/geo-blocking-digital-single-market
http://ec.europa.eu/competition/antitrust/ecommerce_swd_en.pdf


21

46	 Nelberger N. «Access denied» : How some e-commerce businesses re-errect national borders for online consumers,  
	 and what European law has to say about this, European Journal of Consumer Law 4/2007-2008, available at  
	 http://www.ivir.nl/publicaties/download/Access_denied.pdf
47	 Commission Staff Working Document Geo-blocking practices in e-commerce. Issues paper presenting initial findings  
	 of the e-commerce sector inquiry conducted by the Directorate-General for Competition, SWD (2016) 70 final, p. 29,  
	 available at http://ec.europa.eu/competition/antitrust/ecommerce_swd_en.pdf
48	 Proposal for a Regulation of the European Parliament and of the council on addressing geo-blocking and other forms  
	 of discrimination based on customers’ nationality, place of residence or place of establishment within the internal  
	 market and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (COM 2016 289 final), available  
	 at https://ec.europa.eu/digital-single-market/en/news/proposal-regulation-geo-blocking
49	 The concept of 4Ps was developed by Professor Edmund Jerome McCarthy, further information available at   
	 http://www.oxfordreference.com/view/10.1093/oi/authority.20110803100143321
50	 http://www.learnmarketing.net/price.htm
51	 That is a pricing strategy by which traders place their customers in groups based on certain attributes and charge 		
	 each group different prices for the same product or service; further information available at  
	 http://www.investopedia.com/terms/p/price_discrimination.asp
52	 Papandropoulos P. “How should price discrimination be dealt with by competition authorities?” Concurrences N°  
	 3-2007, p. 37, available at http://ec.europa.eu/dgs/competition/economist/concurrences_03_2007.pdf

While European and national policies are committed 
to removing government- made obstacles to the free 
movement of services, some traders re-enforce or 
re-establish national borders and limit the ability 
of users to access offers available in other Member 
States.46 Geo-blocking measures may be implemented
by traders either unilaterally or as a consequence 
of an agreement with their suppliers or distributors, 
that do not allow them to sell to users outside of an 
allocated territory.47 In either case, by specifying 
which consumers can use the service and asking them 
to access country-specific websites, where usually 
considerably higher prices are offered, traders prevent 
consumers from obtaining products and services not 
destined for their country of residence, thereby distort-
ing competition within the market. In this context, 
ECC-Net welcomes the Commission’s proposal for a 
Regulation on addressing geo-blocking,48 pursuant to 
which service providers shall not, through the use of 
technological measures or otherwise, block or limit 
customers’ access to their online interface or redirect 
customers for reasons related to the nationality, place 
of residence or place of establishment of the customer; 
and in the event that the customer explicitly gives his 
consent prior to a redirection, the original version of 
the online interface shall remain easily accessible.

Price differentiation 
The second highest category of Article 20.2 related 
complaints reported to ECC-Net pertained to price 
differentiation, which in relation to online transactions 
traders implement by: (1) automatically routing  
consumers to websites targeted at other Member 
States, where offers are usually displayed at higher 
prices or (2) via the usage of various techniques which 
enable the implementation of cross-border price 
differentiation, for instance by asking consumers to 
select their country of residence or home currency 
through a menu on the homepage, traders may prevent 
consumers from availing of offers targeted to specific 
countries. 

>	 An Austrian consumer attempted to buy a 
spare part for her cooker at a price of €49 
from a Germany based web-trader. The 
purchase was refused due to the place of 
residence of the consumer being outside of 
Germany. The consumer was re-directed to the 
Austrian version of the same website, where 
she was asked to pay €50 more for the same 
spare part displayed.

>	 While on holidays in an Austrian ski resort 
a German consumer discovered that the 
purchase price of tickets for lifts was much 
more expensive for tourists than for Austrian 
residents.

>	 During the ordering process with a Luxem- 
burgish web-trader, a Slovenian consumer was 
asked to indicate his country of residence. 
Having selected Slovenia, the consumer 
noticed an increase in price of the PC game 
of €18.  

>	 While making a car rental reservation online 
for his holiday in France, an Italian consumer 
noticed that the price requested for the  
identical offer was much higher for consumers 
with place of residence in Finland whereas 
residents in Estonia were asked to pay less. 

Pricing is one of the essential elements of the marketing 
mix, along with product, place and promotion,49 which 
can be used by companies to draw up a good marketing 
plan and improve operating results. Companies can use 
a variety of pricing strategies, depending on corporate 
objectives, to achieve sales and profits maximization.50 
Through price discrimination,51 traders are able to 
extract consumer surplus and hence increase profits. 
It needs to be noted, however, the effects of price  
discrimination are multiple, complex and highly 
dependent on the competitive environment in which 
firms operate,52 and while price discrimination can be 
a tool to raise rivals’ costs and implement exclusionary 
strategies, it may also benefit price competitiveness, 

http://www.ivir.nl/publicaties/download/Access_denied.pdf
http://ec.europa.eu/competition/antitrust/ecommerce_swd_en.pdf
https://ec.europa.eu/digital-single-market/en/news/proposal-regulation-geo-blocking
http://www.oxfordreference.com/view/10.1093/oi/authority.20110803100143321
http://www.learnmarketing.net/price.htm
http://www.investopedia.com/terms/p/price_discrimination.asp
http://ec.europa.eu/dgs/competition/economist/concurrences_03_2007.pdf
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and a ban on price discrimination would in many cases 
be harmful to consumers.53 Different market conditions, 
such as different costs of marketing operations, 
distribution channels, commercial strategy, consumer 
preferences, level of competition, tax or salary rates, 
may explain price differentials, sometimes even within 
the same country, even if the service is provided via 
the internet. Not every price differentiation constitutes 
unlawful discrimination and traders are free to set their 
prices in a non-discriminatory manner, e.g. by adapting 
their offers over time, depending on a number of factors, 
such as competitor pricing and supply and demand that 
are not linked to consumers’ residence or nationality. 

Discriminatory practices by traders on the basis of 
customer location which lead to different prices being 
charged across Member States have been closely  
monitored. In 2015 several newspaper articles reported
that the European Commission was targeting a theme 
park based in France for allegedly overcharging British 
and German consumers on the basis of where they 
live.54 It was pointed out that in some cases, for the 
same premium package, French consumers would pay 
1,346 EUR while British visitors were charged 1,870 
EUR and Germans 2,447 EUR. Complaints of this 
nature were also reported to ECC-Net.55 The previous 
ECC-Net report on the Services Directive mentioned 
the case handed by ECCs in Bulgaria and France  
pertaining to a complaint made by a Bulgarian 
consumer, who having attempted to book a vacation 
package with a theme park based in France, discovered 
she had been charged approximately 500 EUR more 
than her British counterparts. 

Difference in other conditions of access 
Even if consumers are not prevented from accessing 
services via cross-border sale restrictions or confronted 
with different prices based on their nationality or 
place of residence, consumers can still encounter 
difficulties finalising their cross-border purchases. 
For instance, consumers can be confronted with the 
requirement of having a residential address or a bank 
account in the country of the service provider in order 
to be able to complete the transaction and be able to 
access the service or avail of the desired promotions. 

	

53	 Ibid. , p. 37. 
54	 http://www.thelocal.fr/20150729/disneyland-paris-overcharge-british-german-visitors 
	 http://www.belfasttelegraph.co.uk/news/uk/disneyland-paris-accused-over-higher-charges-for-uk-  holidaymak 
	 ers-31412097.html
	 https://next.ft.com/content/e472eec2-031b-11e6-af1d-c47326021344
55 	 With regard to this company there has been a communication from the European Commission saying that the company 
	 has modified its practices. http://www.spiegel.de/reise/aktuell/eu-kommission-stellt-verfahren-gegen-disneyland-paris- 
	 ein-a-1087840.html
56	 ECC France has received many cases in which Sepa direct debit from an account in another Member State is not  
	 accepted across various sectors. This was noted in a press release issued by ECC France in 2016, and the relevant  
	 enforcement authority and the Banque de France were contacted on this matter. See http://www.europe-consommateurs. 
	 eu/fileadmin/user_upload/SEPA_toujours_possible_de_payer_ses_factures_en_Europe.pdf. 

>	 A Belgian consumer bought a smart phone 
from a French web-shop. The phone was 
offered with a price rebate, i.e. a cash-back 
promotion of €30. When the consumer went 
to avail of the price rebate, the trader informed 
him that the price rebate could not be offered 
to him as he had no place of residence in 
France. 

>	 An Austrian consumer travelling to Italy on 
a regular basis was unable to subscribe and 
avail of a toll payment service, which would 
have offered him a substantial discount,  
as the service was available for Italian bank 
account holders only. 

>	 In order to shop online with a UK-based 
web-trader, an Irish consumer was required  
to register her details on the site. Without 
entering a UK telephone number, the  
consumer was unable to complete the  
registration process and continue shopping 
with the web-trader. 

>	 A Belgian consumer attempted to reload his 
Italian prepaid telephone card online using 
his Belgian credit card, to no avail as the  
Italian trader accepted payments from  
payment cards issued in Italy only. 

In light of the existing framework for payment services, 
there are no objective criteria for traders to use payment 
instruments to differentiate between consumers for 
reasons related to their nationality or place of  
residence.56 In this context, ECC-Net welcomes the 
Commission’s proposal for a regulation on addressing 
geo-blocking in respect of provisions prohibiting  
unjustified unequal treatment of consumers for reasons 
related to the location of the payment account, the 
place of the payment service provider or the place of 
issue of the payment instrument.

	

http://www.thelocal.fr/20150729/disneyland-paris-overcharge-british-german-visitors
http://www.belfasttelegraph.co.uk/news/uk/disneyland-paris-accused-over-higher-charges-for-uk-%20%20%20holidaymakers-31412097.html
http://www.belfasttelegraph.co.uk/news/uk/disneyland-paris-accused-over-higher-charges-for-uk-%20%20%20holidaymakers-31412097.html
https://next.ft.com/content/e472eec2-031b-11e6-af1d-c47326021344
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3.	 Justification for different treatment  
At present there is a lot of uncertainty surrounding the 
provision of Article 20.2 and what it means in practice 
for service recipients and providers. While traders are 
free to determine the territorial scope of their offers 
and should be allowed to freely choose to whom and 
under what terms they provide their services, their 
business practices cannot serve to create artificial 
borders within the Single Market and be to the detriment 
of consumers and contrary to the principle of non- 
discrimination based on the nationality or place of  
residence. Traders must ensure they have no provisions 
in their general conditions of service57 that will result 
in differential treatment for consumers of different 
nationalities or place of residence, except where  
justifiable by objective criteria. It is however unclear 
what constitutes ‘objective criteria’ according to Article 
20.2, and what the consequences are for the parties 
involved if traders allegedly engage in practices that 
artificially partition markets within the EU to the  
detriment of consumers. Do consumers have the right 
to seek clarification as to reasons for imposing different 
contract terms or refusing to provide a service and is 
there an obligation on traders to justify the differences 
in treatment? Complaints reported to ECC-Net show 
that consumers too often face restrictions with no 
justification or the ones invoked by traders are  
unconvincing and lack objective criteria. While service 
providers can be approached by national enforcement 
authorities, once it is established that given business 
practices are contrary to the principle of non-dis-
crimination, and be requested to cease the practices 
in question, for consumers it might prove extremely 
challenging to seek redress on an individual basis. 

Different conditions of access, that can pertain to any 
aspect of the offer or of the provision of the service, do 
not by themselves automatically constitute discrimina-
tion. Article 20.2 of the Services Directive states that 
service providers may apply differences of treatment to 
service recipients on grounds of nationality or place of 
residence when differences are motivated by objective 
criteria. While recital 95 of the Directive exemplifies 
the concept of ‘justification by objective criteria’ as: 
additional costs incurred because of the distance  
involved or the technical characteristics of the provision 
of the service, or different market conditions, such 
as higher or lower demand influenced by seasonality, 
different vacation periods in the Member States and 
pricing by different competitors, or extra risks linked 
to rules differing from those of the Member State of 
establishment, the list is non-exhaustive and gives 
extensive possibilities for traders to justify consumer 
discrimination. The lack of clarity as to what constitutes 
a direct justification by objective criteria, which allows 
for differences in the condition of access, gives rise to 
arbitrary justifications. In its report on Discrimination 
of Consumers in the Digital Single Market the European 
Parliament considered that aside from infringements 
of the anti-racism legislation and of competition law, 
any economic reason for the refusal to accept orders 
from another Member State which has been formed 
autonomously by the decision-makers of a service  
provider may form a direct justification by objective 
criteria in the sense of Article 20.2 of Services  
Directive.58 This is not in line with the Commission’s 
2012 Guidance on the implementation of Article 20.2, 
which only mentioned that a difference in the willing-
ness to pay can justify different pricing and marketing 
policies (e.g. presenting different prices on different 
websites). It did not go as far as saying that it would 
justify refusals to serve passive sales requests at a 
given price, which could contradict the very purpose 
of this article. 

57	 This includes payment and delivery conditions, prices or other information set and applied by traders as a precondition 		
	 for obtaining access to the goods or services. 
58	 Discrimination of Consumers in the Digital Single Market Study, 2013, p. 27, available at  
	 http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507456/IPOL-IMCO_ET(2013)507456_EN.pdf.

http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507456/IPOL-IMCO_ET(2013)507456_EN.pdf
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3.1	 Justifications invoked by traders for  
	 retaining different treatment   

It is for traders to determine, based on their individual 
circumstances, what they consider to be objective 
reasons to justify different conditions or the outright 
refusal to provide services. 

In 152 out of 243 cases requiring the direct interven-
tion of ECC-Net, the following grounds for justification 
were invoked by traders:59  

•	 Additional costs incurred because of the  
distribution method or technical characteristics 
of the service, and additional costs incurred in 
the provision of the service in the consumer’s 
country of residence (31%)

•	 Contractual obligations preventing the service 
provider from distributing the service in a  
particular territory (22%)

•	 Services provided fall outside the scope of the 
application of the Services Directive (21%)

•	 Different market conditions (13%)

•	 Freedom of contract (11%)

•	 Legal fragmentation (8%)

•	 Other justifications (16%) 

In 87 out of 243 cases traders either failed to respond 
to the correspondence issued by ECC-Net seeking 
clarification on behalf of consumers or did not justify 
the different treatment. Twelve cases were still active 
at the time of writing. 

3.1.1	 Additional costs incurred because of the  
		  distribution method or technical characteristics  
		  of the provision of the service and additional costs  
		  incurred in the provision of the service in the  
		  country of the consumer
One of the most frequently mentioned rationale for the 
denial of a service or a higher-priced service pertained 
to additional costs incurred by traders because of the 
distance involved or difficulties in delivery, or because 
of the technical characteristics of the service. The 
huge majority of responses received came from traders 
in the sector of online retail sale of products and 
services, such as clothing, books, beauty products, 
electronic goods, household appliances and garden 
products. Similarly, additional costs on the supply side 
resulting in the decision not to offer a service in the 
country of residence of the consumer were reported 
by traders in the retail sector. It was mainly traders 
established in Germany, followed by those based in 
the UK, who argued that for the above mentioned 
reasons providing the service to the relevant locations 
would put an excessive strain on their business. While 
the price charged for delivery is a decision made by 
the e-retailer (who may decide to charge the consumer 

TABLE 5: 
Justification invoked by traders. 

59	 In more than 60 instances more than one reason for different treatment was invoked by traders. 

Additional costs in connection with the service provision

Contractual obligations

No application of the Services Directive

Different market conditions

Freedom of contract

Legal fragmentations

Extra risks

Tax

IR Rights

Other
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60	 Université Saint-Louis Bruxelles, Econometric study on parcel list prices, available at  
	 http://ec.europa.eu/DocsRoom/documents/14647
61	 As the Consumer Rights Directive requires retailers to show on the website any additional freight, delivery or postage  
	 charges, research carried out by participants of the joint project on the Services Directive revealed that certain  
	 web-traders fail to comply with requirements laid down by Article 8.3. See Annex VII of this report for further information.
62	 Discrimination of Consumers in the Digital Single Market Study, 2013, p. 22, available at  
	 http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507456/IPOL-IMCO_ET(2013)507456_EN.pdf
63	 Commission Staff Working Document Geo-blocking practices in e-commerce Issues paper presenting initial findings  
	 of the e-commerce sector inquiry conducted by the Directorate-General for Competition, SWD (2016) 70 final, p.44,  
	 available at http://ec.europa.eu/competition/antitrust/ecommerce_swd_en.pdf

more or less than they pay themselves), cross-border 
parcel delivery prices charged by (postal) universal 
service providers are on average almost five times 
higher than their domestic equivalent in all products. 
These higher prices often cannot be explained by  
obvious cost factors such as the price of delivery in 
the destination country.60

>	 An Austrian consumer wanted to order garden 
equipment from a trader based in Germany, 
but to no avail. The consumer was the trader’s 
regular customer and never had any problems 
placing orders with this trader. This time he 
was advised it had become too expensive for 
the trader to deliver bulky products outside 
Germany.    

>	 A consumer resident in Sweden was redirected 
to the Swedish version of the website after 
he attempted to place an order online with 
the UK based trader. According to the trader 
differences in prices between two websites 
were due to differences in the cost of delivery. 
Higher delivery charges were applied where 
the distance between the trader’s warehouse 
and the delivery location was greater. 

>	 A trader based in Germany refused to deliver 
the product to an address in Belgium. The 
consumer was advised the product was highly 
flammable and as it can be considered  
environmentally hazardous it could not be 
transported cross-border. 

Various delivery options exist within the European 
Union and while the lack of alternatives for delivery 
can rarely be invoked by traders to refuse supply to a 
given Member State, the cost of delivering services in 
another Member State may significantly differ from 
the cost applicable to delivery services in the Member 
State where the trader is based. Since as a general 
rule, consumers bear the cost of delivery, additional 
delivery charges can help traders recover the additional 
cost in the service provision. Transparency in respect 
of additional delivery charges on the other hand 
can help consumers understand reasons behind the 
differences in the conditions of access.61 Additional 
costs incurred because of the distribution method 
or technical characteristics of the service invoked by 

traders can hardly justify the denial of a service in the 
situation where the consumer is willing to collect the 
goods or cover additional expenses associated with the 
service provision. 

>	 A French consumer wanted to purchase a 
footstool from a web-trader based in Germany, 
but her order was not accepted. The consumer 
then contacted one of the company’s shops 
near the French-German border with the view 
to establishing whether it would be possible 
to order the footstool and have it collected by 
the consumer at the store location, only to be 
told that for orders to be accepted an address 
in Germany needed to be provided. 

>	 An Austrian consumer attempted to order a 
pack of six bottles of olive oil from an Italian 
trader. The trader advised that, while they 
would be happy to sell each bottle separately, 
due to administration and packaging cost the 
six bottle pack could only be delivered to an 
address in Italy. It would have cost the con-
sumer more to pay for six bottles separately 
than to pay for the pack of six bottles. 

>	 Arguing that it was more expensive to deliver 
goods cross-border, an Italian trader requested 
that a Danish consumer pay €133 more for  
a bag to have it delivered to Denmark.   

The aforementioned justifications by service providers 
can only be considered as ‘objective criteria’ as long 
as differences in treatment are proportional to the cost 
actually incurred. With respect to delivery costs, larger 
retailers enjoy the benefits of competitive markets and 
economies of scale; service providers who do not ship 
frequently or send low parcel volumes, have to pay more 
than large retailers.62 The handling of the processing 
of orders may also be expensive, in particular for 
lower-priced goods. As regards costs incurred when 
serving consumers in a Member State other than the 
one where the trader is established, they may include 
costs incurred when directing business activities 
abroad such as compliance costs or translation costs, 
or higher payment costs related to higher charges by 
payment service providers for cross-border transactions 
or the need to introduce alternative payment systems.63

http://ec.europa.eu/DocsRoom/documents/14647
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507456/IPOL-IMCO_ET(2013)507456_EN.pdf
http://ec.europa.eu/competition/antitrust/ecommerce_swd_en.pdf
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TABLE 3: Survey results 

TABLE 4: Survey results 

While shopping online, have you experienced any product/service price increase during the ordering  
process because of your nationality or place of residence?

TABLE 5: Survey results 

Do you know where to complain if you find yourself in the situation described above?

 

I was redirected to a national site: 18%

There was no delivery options for my 
country of residence: 67%

My payment card was not accepted: 8%

Other (please provide details): 7%

Yes: 48%

No: 52%

Yes: 33%

No: 67%
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